
VIRGINIA: CIRCUITIN THE FORCOURT THE CITY OF CHARLOTTESVILLE

WHITE, SUSAN D. WHITE

VAN DOORN,ROY VAN DOORN, KRISTI

of the Thomas J. Hill Trust,THOMAS J. HILL, Trustee

u/a June 1, 2005, as amended, KEMP P. HILL, Trustee

of the Kemp P. Hill Trust, u/a June 1, 2005, as amended,
BEVIER ANDJENNY CLAY, MICHAEL

LILLIAN BEVIER,

G. EDWARD

Plaintiffs,

Case No.:v.

CHARLOTTESVILLE CITY

CL24-25

COUNCIL,

Defendant.

AMENDED

Plaintiffs

J. Hill, Trustee

the Thomas

FORCOMPLAINT

of the Thomas J. Hill Trust

u/a June

u/a June

and

184, et seg. and 15.2-2285(F), bring this action

(the “NZO”) is void

invalid, andotherwise

ab initio

state as

of1, 2005, as amended, Kemp Hill, Trustee

proceeding pursuant

seeking a declaration

(“City Council”City Counciladopted by the Charlottesville

2023

RELIEFINJUNCTIVE

1, 2005, as amended, Jenny Clay, Michael

(collectively, “Residents”), by counselBevier

AND

White, Susan D. White, Roy Van Doorn, Kristi Van Doorn, ThomasG. Edward

J. Hill Trust

DECLARATORY

due to the failure

theor

to abide

to

Bevier and Lillian

Virginia Code §§ 8.01-

that the

“City”) on

zoning ordinance

December 18,

by statutory requirements and is

in support thereof:follows

INTRODUCTION

As

That

Benjamin Franklin

is precisely what

in adopting the

The NZO

is quoted as

City Council

NZO, which, among

empowers

saying, “if you

has done

other

developers to tear

fail to

in drastically upzoning the

things, eliminates

down

plan, you

existing houses

all

are planning to fail.”

City of Charlottesville

single-family residential

and

zoning.

replace them by right with 3



dwelling units

per lot in the R-Cdistrict, and 8 dwelling units

for preserving theeach of these districts

districts the NZO will

Under the NZO,

alone

housing units.

with

zoning district, 6 dwelling unitsper lot in the R-A

single family homes

zoning district.

developers can purchase an

thosethem, raze

water,

adequate studies

public servicessewer,

of Neighborhood

when he advised

about

or

the

a citizen on

made clear

of theby two

association meeting in which the

requirement to conduct

to theimpact statement,

that no

lots

neighborhoods.

failed to conduct

City’s transportation, schools,

traffic impact analysis has been

analysis was

long period of time.”

alsowas

traffic impact analyses.

obligation to submit

“forunnecessary

This is consistent

a

done

plan and

with the

and VDOT’s Traffic

The

City was exempt from

City’s position in this regard

a

misleading about the

Impact Analysis Regulations.

in whichmanner

not

“house

that the

its proposed rezoning, along with

neighborhoods would

are

of residential

things. Indeed, the City’s Director

repeatedly represented that the character

that

theon

changes. City Council

structures

of additional

Virginia Department of Transportation (“VDOT”) as required by

Virginia Code § 15.2-2222.1(B)

City Council

number

planners erroneously claimed

flies in the face of its explicit statutory

traffic

a

unlimited

In these

City’s transportation planners at a September 2023 neighborhoodcomments

any statutory

other

27, 2022, that traffic

zoning that speak to gradual change over

of thousands

of the residential

impact of the NZO

among

June

of tens

in density, City Councilincrease

infrastructure,

Development Services

units.

in

homes, and replace them with far larger

Despite advocating for this enormous

or

zoning

density is available

and for affordableexisting structure

multiplexes, fundamentally changing the density and nature

reasonable

Additional

permit the by right construction

on

per lot in the R-B

be fundamentally

sized” and

changed because

“compatible” with the

it described the scope of the

of existing residential

the NZO would only permit

existing neighborhoods. Contrary to



those representations, in R-A districts

half-acre lot threepermit by right on

feet of total Suchbuilding space.

in thestructures

a

—

the lowest

structures

City and having three

totaling 9000structures

“housenotare

of them

in the NZOdensity areas

on

square

sized”

feet

within

— the NZO

each, or 27,000 square

of existingthe context

lot is hardly compatible withone

will

existing

neighborhoods.

City Council’s

Virginia Code

before

authority to enact

strictestablishes substantive

enacting a zoning ordinance.

requirements that must

Failure to

(“Municipalities in Virginia can only exercise

them and

statutory

comply with

See Town of Jonesvillevoid and invalid.ordinance

is granted by, andthe NZO

those

v. Powell

powers

prescribed by the Generalonly in the manner

these

prescriptions for the adoption of an ordinance

subject to, statute.

be complied with

The

by the City

requirements renders the

Valley, 254 Va. 70, 74 (1997)

expressly or impliedly granted to

Assembly. Failure

renders the ordinance

to abide by the

void ab initio”)

(emphasis added).

City Council

NZO

failed

void and otherwise

e

e

to comply with

invalid.

these

Among other

statutory requirements, thereby rendering the

reasons,

City Council failed to submit the NZO

review by VDOT pursuant to Virginia

the NZO

and

Code

a

is void because:

traffic impact statement

§ 15.2-2222.1(B).

for

consideration” to the impact of theCity Council failed to give “reasonable

water and seweron infrastructure,sanitarytransportation, necessary

and adequate schools and recreation areas to serve the significant increase

population density as required by Virginia Code § 15.2-2284.

NZO

in



PARTIESTHE

the

1. Susan D. White

City at 621 Park Street.

R-B

the existing structure

and the properties next

will result

have a

to them

the property.

Whites’to the

Moreover,

the Whites’

designated as

Whites’

— havewhich no

per lot, 8 units if

in the NZO

density limitations

and

and

because it

in density

neighbors will

traffic

inlocatednow

property is located

in increasednecessarily resultwillparking, whichfor on-site

CX-3

in a low-

are

due to the increaseproperty

inlocated

affordable.are

interest

the NZO, the Whites’under

large multiplex units by right. In addition,

proximity to areas

units

direct, pecuniary and substantial

in higher tax assessments

permitted on

if the additionalis preserved and 12 units

The Whites2.

also be able to

in close-

no requirements

parking density in the

neighborhood.

While3.

are

due to its locationpurchased their property

property

real property(the “Whites”) own

zoning district, allowing the by right development of 6 dwelling unitsan

build

The Whites

The Whites’density neighborhood.

Whiteand G. Edward

R-B and havezoned

the Whitesbehind

from the lots

4.

different than

are

either

the up to 12 units perright to construct

in an R-A and will notzoning district

from them.

The direct, pecuniary and substantial harm

that suffered

on either side or across the street

by other residents

Doorn and Kristi5. Roy Van

located in the City at 1522 Rugby Avenue.

location in a low-density

them noware

side of, andneighboring lots onthe

located

neighborhood.

in an R-C

as

Van

a result

Doorn

the same

the Whites set

increase in density

isforth hereinabove

of the NZO.

(the “Van Doorns’’) own

The Van Doorns

The Van

from, the Whites

lot, the properties immediately

suffer

to

the streetacross

Doorns’

real property

purchased their property

property and the

due to its

properties next to

zoning district, allowing the by right development of 8 dwelling



units is preserved and 12 unitslot, 10 units if the existing structureper if the additional units are

affordable.

The Van Doorns6. have a direct, pecuniary and substantial interest

it will result in higher tax assessments to the Van

density permitted on the property. Moreover, under

also be able to build large multiplex units by right. In addition, the Van

because

in close-proximity tolocated

requirements for on-site parking, whichlimitations and

traffic parking density in the Vanand

While7.

Doorns

no

are zoned

the

the Van

The direct,

on

in anare

either side

either

R-A

or

zoning district

by other

harm

Thomas J. Hill, Trustee of the Thomas

and Kemp Hill, Trustee of the Thomas J. Hill Trust

own real property

due to its location in a low-density

located in an R-C

neighborhood.

densityno

in increased

as

from, the Van

lot, the properties

and will not suffer

a

J. Hill Trust

Doorns

result

set

u/a June

Lane. The Hills

property

forth

1, 2005, as amended,

1, 2005, as amended

Hills’

same

of the NZO.

u/a June

The

the

(the “Hills”)

purchased their property

and the properties next to

zoning district, allowing the by right development of 8 dwellingthem are now

units per lot, 10 units if the existing structure

affordable.

Mason

per

to the Van

residents

9.

City at 1719

have

from them.the streetacross

is different

in the

isproperty

the streetacross

up to 12 units

hereinabove

located

Doorns’

necessarily result

side of, and

pecuniary and substantial

than that suffered

will

neighbors willDoorns’

which—

in

neighborhood.

right to construct

Doorns

in density from the lots

8.

Doorns’

neighboring lots on

R-C and have the

immediately behind

increase

and NX-3

due to the increaseproperty

the NZO, the Van

designated as CX-3areas

Doorns’

in the NZO

is preserved and 12 units if the additional units are



The Hills have10.

will result

direct, pecuniary and substantiala

in higher tax assessments to their due to the increaseproperty

multiplex units by right. In addition, the Hills’ property

designated as RX-3 which
—

have no

traffic

While the neighboring lots on

zoned R-C and have the right to construct

behind the Hills in an R-A

11.

from their lots eitheron side

as a

harm

result

property and the

right development of 8 dwelling units

12 units if the additional units

property. Moreover,

units by right.

CX-3 and NX-3

which will

In

—

under

to

necessarily result

no

the streetacross

areas

parking,

from, the Hills are

lot, the properties immediately

increasesame

located

to the Hills set

in density

forth hereinabove

located in the

is

City at 1511 Rugby

in a low-density neighborhood.

in an R-C

Clay’s

zoning district, allowing the bynow

per lot, 10 units if the existing structure

Clay’s property

the NZO,

have

large

requirements for on-site

are

interest

is preserved and

in the NZO

due to the increase

density limitations

in increased traffic and

to build

in close-proximity to

and no

because it will

in density permitted

Clay’s neighbors will also be able

addition, Clay’s property is located

which

build

affordable.are

in higher tax assessments

to

in close-proximity to

suffer the

Clay has a direct, pecuniary and substantial14.

result

in density permitted on

of the NZO.

real property

Clay purchased her property due to its location

to her

it

from them.

Avenue.

properties next

per

and will not

the street

Jenny Clay (“Clay”) owns

no

because

parking density in the Hills’ neighborhood.

up to 12 units

by other residentsthan that suffered

13.

across

and

the side of, and

zoning district

or

and

direct, pecuniary and substantialThe12.

different

are

is located

density limitations

in increasednecessarily resultwill

in the NZO

Moreover, under the NZO, the Hills’ neighbors will also be ablethe property.

which

interest

areas

on the

large multiplex

designated as

requirements for on-site parking,

parking density in Clay’s neighborhood.



15. | While the neighboring lots on

zoned R-C and have the right to construct

behind Clay are

the lots on either side

Michael

Rugby Road.

from

by other residents

property

Bevier

of, and

suffer

as

harm

18.

resulta

have a

it will result in higher tax assessments

permitted on the property.

build

units

proximity to areas

Beviers’

and RX-5

requirements for on-site parking, which

density in the Bevier’s neighborhood.

19.

Beviers are

While

zoned

immediately behind

increase

the

R-B

neighboring

and have

the Beviers

in density from

real property

to them are

the lots

will

lots on

City

in a low-density

locatednow

in thelocated

due to its location

in an R-B zoning

lot, 8 units if the existing structureper

interest

the Beviers’

—

which

the right to construct

are in an R-A

have no

on either side of them.

also be able to

in close-

density limitations

in increased

side of, and

traffic

the streetacross

up to 12 units

zoning district

is located

per

and will not

because

in density

neighbors will

property

necessarily result

either

in the NZO

due to the increaseproperty

Moreover, under the NZO, the Beviers’

designated as RX-3

is

affordable.are

large multiplex units by right. In addition,

hereinabove

of the NZO.

direct, pecuniary and substantial

to the

in density fromincreasesame

Clay set forth

(the “Beviers”) own

properties next

if the additional

The Beviers

the

to

district, allowing by right development of 6 dwelling units

is preserved and 12 units

from, Clay are

lot, the properties immediatelyper

purchased their property

and the

the streetacross

them.

substantialpecuniary and

The Beviers

Theirneighborhood.

and will not

the street

and Lillian

side

up to 12 units

zoning district

across

than that suffered

17.

at 712

or

The direct,16.

different

in an R-A

either

and

and parking

from, the

lot, the properties

suffer the

no

same



is different than that suffered by other

Residents, who wish21.

continue

pecuniary and substantialThe direct,20.

to be harmed by increases

enjoyment. Thus, the increase

residents as a

harm to the Beviers

result of the NZO.

to remain in lower

in property taxes, noise

density areas,

and

as set forth hereinabove

being harmedare and will

impact on light and quiet

in density negatively impacts Residents’ use of their own

property.

Residents22.

failure to consider

are

necessary

being harmed and will continue

infrastructure improvements to address

being harmed and will continue

to be harmed by City Council’s

the increased density due to

the NZO.

Residents23.

include residential

are

development requirements to address

congestion due to the increased

to be harmed by the failure

off and on-street

to

parking and traffic

population and development density specific to their

neighborhoods.

By singling out Residents’24.

in otherdensity than

generally in the form of increased

and volume canopyand tree

safety, flooding, as well

will sufferResidentsareas,

as a

neighborhoods for more insignificant increases

particularized harm not applicable to the public

traffic and parking congestion, intensified

diminution. As a

storm

result, Residents’ properties will

loss of residential quietude that will not

and will continue to be harmed

water

suffer

be suffered

runoff

noise,

by the public

generally.

25.

expensive tax

increases

June

Residents are also being harmed

assessment increases. The

in property

of 2022:

values
— and therefore

City has conceded

increases in taxes

that

—

by prohibitively

density increases

as reflected in this

will result in

graphic from



Single-family
home

°
Sg $460,000

Ve Stam o> SIM

Up to 4 units
Sumecondos

attowed

—

Sample

fon

Asingle-lamily home

change in land value,

may seea

The increase

Evergreen Home Builders

which was rezoned under

which indicates

the new

to the option

with the highest property

value.

the NZO assessmentThe tax

value of this property increased by almost

solely on the changes sought to be implemented by the NZO.

27. City Council governing body of the City. Its powers

resulted

(the “2021

THE

In January of 2020,28.

in a new

2021

| The 2021

Comprehensive

new

Comp Plan

zoning districts as

COMP

City Council

Comp Plan”). See December

29.

COMPLYTO

TRANSPORATIONFOR

WITH

WITH

was $690,200,

$150,000

conferred

—

or

by the

STATUTORY

PLANNING

PLAN AND THE

began a process

Plan

a

in the

Future Land

image below:

IN CONNECTION

NZO

named

adopted by City Council

18, 2023 Ordinance

included

reflected

are

this property,

of Virginia.

FAILEDCOUNCIL

on

for this property

based

is the

example, the

recently purchased for $835,000 andwas

6 “Luxury Brownstones”

to R-B.

Residents.on

For

is proposing to construct

REQUIREMENTS

identifies

RoadAldermanat 303

that the fair market

CITY

“which

to

sample property

converts

is already being observed.values

Assembly of the CommonwealthGeneral

chooses

the

wnet

REVIEW

in property

locatedsingle-family property

-

After

tuinsover,toning,

seils the

ther

recognize the pecuniary harm that these changes will haveThus, Defendants

21.7%

basedoptians

awner

house.ows

26.

the

property,

DRAFT FOR COMMUNITY

has threeproperty

thepropasedinclusionarysingle-family

of redevelop
policy

“Cville Plans

in November

Together,”

of 2021”

adopting the NZO (Exhibit A).

Use Map (the “FLUM”) that



The residential30.

FLUM are as

zoning classifications

follows:

10

that apply to the various colors on the



Table 2 Land Use Category Descriptions

GESINEE!

Description

General Compatible with existing context,Residential

Allow for additional

choice within

including house-sizedhousing
existing residential

Up to 3-unit dwellings including

existingsingle-famitysplits,
ground floor footprint| with similar

and setbacksneighborhoods throughout the |
city.

Upto 2.5

stories.structures

asafea

residential structures.

will define contextual

and

and

Zoningtocis ordinances will consider ways

to townhomes in this.building form

neighborhood compatibility

new

support

category
for development.Criteria

dwelling units (ADUs).

housing infill. Zoning

accessory

surrounding

Allow

on site-specific basis.a

dweltings if theup to 4-unit

is maintained.existingstructure
Allow additional units and

an affordabilityheight under
bonus otherorprogram zoning
mechanism.

Residential1 General

1 (Sensitive Community

{Areas)
J Allow for additional

I choice, and

J

tools
housing

residential neighborhoods
high proportionshave

1 of populations that

Upte 2.5

including house-sized stories.structures

Allow | unit per fot. (Zoning
ordinance to consider support

groundfloorfootprint
setbacks as surrounding

with similar

area and

residentialto mitigate
displacement, within existing

p that

Compatible with existing context,

existing “plexes”
-

Zoning tocisstructures.

Allow up to 4-unit dwellings ifthe

for development. existing structure is maintainedcriteria

and

additional

andon

| Increase

fl

Intensity
Residential

foropportunities

Hy

existing residentialCompatible with

and historic neighborhood cantext.

near

House-sized infill to include

employment centers,

in

front

deeper affordabitity than

neighborhoods that

yard as

structures.

cottagecourts,{ADUS),units

and rowhouses

bonus

/ townhouses.

othersurrounding Utilize.

Zoning inclusionary zoning mechanism

to support affordability.building form and

neighborhood compatibility criteriaare

mutti-

buildings (up to 12-unit

dwellings), accessory dwelling

tools will defineand

areas.

unit

buildingwidth,
setbacks

residential
community amenities,

otheror

| Up to 4 stories. | Allow small, “house-sized"

housingdevelopmentincluding| structureswith
similar building

and side andaffordable height,hausing, along

neighborhoods corridors,

height

mechanism

Non-sensitive

Medium

andunits

unit

allowing

a

1 page 27)

H

Consider

bonusProgramunder with greaterzoning

areas

as described

at least one affordable

{s provided.

forthese
during the zoning

Tupdate process,

unit

affordability requirements.meets

may be

boundaries

should evolve

dwellingsif
formcontextual building|

Wl

and

define

neighborhood compatibility

(Note: Thepressures,

for

duplexesa.g.,

thebaselevel.)

the

Allow

first
upto

3-unit

Usensitive to displacement

y

at

-

a program ar

for development (e.g., lot coverage,

topography, parking, enviranmental
traditionally less affordable.

resources,etc.)
CompatibleHigher-Intensity

Residential
Provide opportunities

and

for higher
density, multi-familyfocused
development. Incentivize

affordability and

intensity

increased

to meet Affordable

Housing Plan goals.

31. On

Context.

existing residential

neighborhood
Highest building heights|

according to context.

fot). May
smaller-scated

for development

large and/or

buildings. Limited

ground floor commercialZoningtools

(e.g,, lot coverage,

following the adoption

resources,etc.) Comprehensive Plan.

“amended

defects, including butto cure

Plan strategies to promote manufactured

not

11

and re-enacted”

limited

housing as

required by Virginia Code § 15.2-2223.5.

uses

encouraged. Requirements
for affordability to be determined

in the inclusionary zoningstudy,

are

topography, parking, environmental

January 17, 2023, City Council

certain

units per| Upto Sstories. | Multi-unit

include
housing(13+

building form and

neighborhood compatibility criteria

will define

Plan to attempt

to address

with

historic

to the failure

a source

of the

the 2021 Comp

of the 2021

of affordable

Comp

housing, as



population increases, Comp Plan doesthe 2021

improvements to support the increased

includenot

in population

“Transportation” Chapter of the 2021 Comp Plan

“Small

transportation infrastructure

density.

projects that pre-dated any proposed increase

Pedestrian

any

in significant

Instead, the 2021 Comp Plan merely recycles existing transportation plans and33.

to the

will resultDespite providing for a significant upzoning, which32.

Master Plan, (ii) the 2016 Streets

Areas Plan.”

34. The lack of any new

that Work

density.

include

For example, the appendices

(i) the 2015 Bicycle and

Plan, and (iii) the previously adopted

transportation facilities to address the increase

by the Transportation Chapter in the 2021 Comp Plan, the first goal of whichunderscored

merely “[c]ontinue to implement projects from the City’s Bicycle and Pedestrian

Streets that Work

35. |

Design Guidelines, to School

on page one

planning and small

Master

area

is to

Plan,

Transportation Narrative

thereof that

attached

“[b]ecause of the built-out

roadways or widening existing roadways are either not

.”plans...

improvements to the City’s road systemto propose

in density. Indeed, the

Comp Plan affirmatively states

City, constructing new

Safe Routes

Comp Plan failsThe 2021

the increaseaccommodate

or

in density is

to

to the 2021

nature of the

viable, palatable,

affordable.”

|36.

37.

increases

Comp Plan “recommended

City Councilmap,” which

Ordinance

The 2021

began working on

the adoption of a new

in January of 2022.

zoning ordinance

See December 18, 2023

adopting the NZO (Exhibit A).

| On December 18, 2023, City Council

density in the City by, among

creating the following residential

other

adopted the NZO, which substantially

things, eliminating single family housing and

in its place:zoning districts

12

and



Re
25° or 40’ lot width (min}

3 dwelling units

25 stories

60'

Limited small-scale

density
—

At

by right
—

25stories

(maxd 60"

commercial

locations
Limited

building width

residential

—

are located

40' lot width (min]

(roax)

/ 35° height (max)

70° building width

Limited small-scale
In

to residential

(max)

commercial

somelocations

zoning districts,

with additional

units are included.

throughout the City:

is set forth

this increases the

density permitted by right if the

These

zoning throughout the City and affect all lots.

adopted as part of the NZO, a portion of which

districts

3 stories

(max)

small-scate commercial
in some locations

3, 6 or 8 units per lot

oF

8 dwelling units(max

/ 32’ height (maxt

minimum, with respect

to

25'(min)

is preserved or if affordableexisting structure

replace current

a

40’ lot width

6 dwelling units

/ 32’ height (max)

building width

in'some

38.

(max)

25' or

below, shows

new zoning districts

The zoning map

where these various



| Assuming development at maximum39. allowable

districts, the NZO will permit the by right construction

density in the R-A, R-B

of tens of thousands

and R-C

of additional housing

units.

40.

creation

example, in the GreenbrierFor

developable lots by subdivisionof additional

permitted by the NZO

are

R-C. At base any bonus

the

644 zoned

of 3,498 unitsis an increase
—

accounting for the

of additional

density for existing structure

of units allowed

the

of units. There

R-B, and 6 zoned

preservation or

is an increase

than four timesmore

housing units

existing number

R-A, 216 zoned

is included, then the total numberbonusexisting structure

for

Ifof 2,410 units.

increases

existing number

to

of units in

neighborhood.

density of allowableThe

substantially increased
— in fact there

development

are

designated as NX-3, NX-5, NX-8

of buildings thatright construction

areas

the number

density is almost three-times

density, i.e. without

41.

areas

base

—

without
—

units, a total of 3,276 units will be permitted, which

4,364, which

that

at

currently 866 units in that neighborhood, with

affordable

the

neighborhood

designed as CX-3, CX-5

5 and 8 stories

The

42.

tall
—

with no

City Failed

are

on

in those

limits on

City has also been

districts. As a result, the

density and permit the by-

tall, respectively. Likewise, the

permit the by-right construction of buildings that are

density.

the 2021

provide that

for review

Comp Plan

and theVirginia Code § 15.2-2222.1(A)

comprehensive plan to VDOT

no

3, 5, 8 and 10 stories

to Submit

Regulations in 24VAC30-155-30,

have

of theareas

density restrictions

and NX-10

and CX-8

limits

no

in other

a

14

For

corresponding Traffic

municipality

and comment

to VDOT

“shall submit”

Review

Impact Analysis

the entire

“[p]rior to adoption” if the plan,

3,



is reasonably anticipated to generateassuming the highest density of potential use,

additional vehicle

City failedThe43.

as

trips per day on highways.state

the 2021to submit

forth

addition to

whichin 24VAC30-155-30,

providing the entire

amendments to the

amendments, including maps

Plan to

Comp Plan

and therequired by Virginia Code § 15.2-2222.1

Regulations set

and narratives

of the

the City in
—

reasoning and purpose for the

detailing the proposed amendments, (iii) a

of the potential impacts the amendmentassessment

things, that

of the proposed(i) a summary

overview

and comment

Impact Analysis

otherrequire, among

VDOT, submit

comprehensive plan, (ii) an

for reviewto VDOT

applicable Traffic

associateddescription of any changes to the planning assumptions

an

5,000

may have

with the amendments,

the localon

and (iv)

transportation

system. See 24VAC30-155-30(B)(2).

The44.

of more

45.

any of this required information

By way of example, the 2021 Comp Plan would allow the construction of an

than 5,000 vehicle

units

produce 38,556 work-related

include vehicle

plan change to VDOT

in areas

of Virginia and 24VAC30-155-30

In response, the

vehicle

that previously zonedwere

trips per day on

6, 2022, VDOT

for review

in an

trips per day.

alerted

This increase

state-controlled

the

R-2, which

in density alone

highways.

City that the City “must

with subsectionin conformance

That

areas

would

figure

that the 2021

15

Comp Plan

submit

A of 15.2-2222.1

(“TIA Regulations”).” See Email

City erroneously denied

R-1 and

shopping, or otherwise.trips for entertainment

On December46.

VDOT, despite the

result

currently house only approximately 19,000 housing units.

does not

to

Comp Plan, assuming the highest density of permissible use,

62,000 residentialadditional

to submit

wouldfact that the 2021

increase

City failed

String attached

would

a comp

of the Code

(Exhibit B).

“substantially affect



transportation on highways” and failedcontrolledstate to submit the 2021 Comp Plan to VDOT.

Id.

The City’s failure to make the

in part, to the City Council’s failure to

47.

least

consultants
—

for increases

in response to the

understand

of 2022obligations. Indeed, in its Summer

required submission

disregard
— of

Questions, City Council’s

will infrastructure needs be addressed

at

its legal

outside

to adjust

that:noted—

is attributable,

its intentionalor

Frequently Asked

question “How

in intensity of uses?”

—

to VDOT

Zoning by itself does not change the rate of

growth, though the proposed zoning has the

of the region’s growthpotential to redirect some

have existing infrastructure,to areas where we

of newthereby reducing the amount

-

infrastructure that may need to be built theon

periphery of our region. Over time, as this

the existing infrastructurechange occurs,

will ensure the City andplanning processes

region are meeting the needs of our residents.

In other

density on

2021

determinedwords, the City Council

the City’s transportation system would

Comp Plan

48.

City failed

that the assessment

as

The

to do any

of the

in the futureoccur
—

inimpact of the increase

in connectionnot with the

required by statute.

City’s Director of Neighborhood

such assessment

impact analysis has been done

speak to gradual change over

because

a

Development Services

when he informed a

that analysis was unnecessary

long period of time.”

16

citizen on

confirmed

June 27, 2022 that

“for a

that the

no traffic

plan and zoning that

See June 27, 2022 Email (Exhibit C).



The City Failed the NZOto Submit to VDOT

Virginia Code § 15.2-2222.1(B) “requires localities49.

statements along with proposed rezonings that will

controlled highways to VDOT 24VAC30-155-20.

. .

for the local

whose

. [within

to a

if the

state-controlled

than 5,000 vehicle

highway.”

For52.

rezoned

was

highway” in numerous

(allowing three

on state-controlled

even

would further

neighborhood. If the

be permitted in that

the

units

limited

area

are

streets,or of a

no

“is within

17

more

roads abut

250 and Rio Road.to Route

3,000 feet

abuts

lots to R-B

.. .ofa

affordable housing units

dwelling units

Rio Road, the NZO

(allowing six units by

lots are subdivided

are included that

will be permitted in that

preserved, a total of 3,498 new

neighborhood.

highways within

locations.

by right), 216

density, a total of 2,410 new

existing structures

trips per day and

City-wide and state-controlled

neighborhood, which

greater density, and assuming that

increase

responsibility

(i) the rezoning will generate

right), and 6 lots to R-C (allowing eight units by right). Assuming that no

create

state-

state-controlled

5,000 vehicle

along public roads

regulations because

example, in the Greenbrier

644 lots to R-A

thanmore

places, including but not

to a state-controlled

impact

24VAC30-155-40(A).

property line” of the rezonedAccordingly, the “nearest

traffic

does not have maintenance

3,000 feet, measured

trips per day and (ii) the NZO

City boundary in numerous

connection

VDOT

proposal generates

meaning of the applicable VDOT

submit

substantially affect transportation on

substantially affects transportationThe NZO

to

substantially affect transportation on

in whichjurisdiction

line is withinproperty

51.

the

a

highway system,

nearest

connection

the

for comment.”

A “rezoning proposal shall50.

highways

for Review

dwelling units will

to



53. | VDOT Regulations provide that “[a]ll trip generation calculations”

determining the number

rates

of trips per day that a rezoning will generate

equations published in the Instituteor

Edition, 2008.”

proposals shall assume

classification.” 24

the

theon requirements set forth

neighborhood alone

miles in the City

senior attached

If all such units

will

— which

produce between

townhomesare or

Traffic Impact Statement

a

under

|

traffic

8,387 vehicle

there

proposed zoning

regulations, the rezoning in the

miles of 10.24 total

impact statement.

sufficient

of the

will be an additional

of the threshold

10,250 to 23,262

requirement for a

perform any trafficto

The

studies

See June 27, 2022 Email from City Director

and

of

(Exhibit C).

information

the City submit

and data

rezoning, its size, its effect

so

on

a “package” that:

that VDOT may

state-controlled

..

57.

are

single family).are

determine the

highways, and

methodology and assumptions used in the analysis of the effect. Submittal

deficient in meeting the submissionincomplete package shall be considered

of the Code of Virginiarequirements of § 15.2-2222.1

24VAC30-155-40(B)

square

trips per day (assuming all units

all well in excess

regulations require thatVDOT

shall contain

location

the

24VAC30-155-40(A)(2).

Neighborhood Development Services

56.

in the VDOT

City has admitted, however, that it failedThe

to prepare

under

comprises only 0.8 square

apartments,

trips per day. Those figures are

failed

allowable

housing) and 33,476 vehicle trips per day (assuming all units

vehicle

55.

Regulations also require that “[r]ezoning

highest trip generating use

Greenbrier

—

theupon

VAC30-155-60(D)(2).

Based54.

be based

Engineers Trip Generation, 8"of Transportation

VDOT24VAC30-155-40(A).

“shall

used in

of an

.

(emphasis added).

regulations further provide that

electronically and in hard copy
—

“shall” include the

18

the package to be sent to VDOT

following items: (i) a cover

—

sheet

both

providing,



otheramong

regarding compliance with

concept

because

the

proposed rezoning and a statement

comprehensive plan; (ii) a traffic impact statement;

58. The

the City never

City Council

City did not and could
—

conducted

(iii) a

submit
—

the requisite “package” to VDOT

required traffic impact analysis.the

Instead, the City sent

adopted the NZO

not

emailan to VDOT Novemberon

seeking to have VDOT “confirm

adoption of [the NZO] is not subject to VDOT review and comment

of the

and

plan. 24VAC30-155-40(B).

59.

the

with the size of thethings, a proposal summary

regulations.” See Defendant’sand VDOTVirginia Code

60.

—

| Inresponse advisedVDOT the City what

29, 2023 — 19 days before

[the City’s] understanding that

under § 15.2-2222.1.B

Demurrer Exhibit

have already known:it should

9.No.

15.2-2222.1(A) the City is required to submit a plan or

amendment thereto to VDOT if it will “substantially affect transportation
on state-controlled highways.” Similarly, under Sec. 15.2-2222.1(B)

if the proposal willshall be submitted to VDOTproposed rezonings
on state-controlledaffect transportation highways.”“substantially

Under Sec.

. . .

City must determine whether its proposed rezoning falls

requirements of Sec. 15.2-2222.1(B).

The

64. Instead

making “trip generation calculations

Institute of Transportation

like the

Comp Plan for review

61. The City failed

2222.1(B) and the related

void ab initio.

statutory

See Town

. . . based the ratesupon or

City did when

back

to

Traffic

VDOT reminded

the

required by VDOTmanner
—

by

equations published in the

Engineers Trip Generation, 8" Edition, 2008”

justignored VDOT —

the 2021

in theof making that determination

under

the

the
—

City once again

City of its obligation to submit

of 2022.in December

comply with its obligations under Virginia Code § 15.2-

Impact Analysis Regulations. That failure

of Jonesville, 254 Va. at 74

requirements for adoption renders the action

19

(stating that

void ab

failure

initio).

renders

to abide

the NZO

by the



THE NZO

TO COMPLY

IS VOID OR

WITH

Despite the massive62.

commission reasonable

management, water,

OTHERWISE

OTHER STATUTORY

in permittedincrease

aboutappropriate studiesor

INVALID

the

FOR

REQUIREMENTS

density, City Council failed

impact of the NZO on stormwater

schools or recreationalparking, traffic, transportation,sanitary sewer,

FAILURE

to

resources.

City Council63. did not sufficientconduct studies for reasonable

requirements of the community as to land“the current and future

determined by population and economic

transportation, schooling, recreational

and otherstudies

andareas

for various purposes

and the community’sstudies”

public service

consideration of

as

requirements as required by

Virginia Code § 15.2-2284.

As noted64.

analysis. That failure was

above, the City has admitted

confirmed

transportation planners attended

erroneously claimed that the

a

as

that it failed

recently as September of 2023

neighborhood association

City was

to conduct any traffic impact

of the City’swhen two

meeting in which the

exempt from any requirement to conduct

planners

traffic impact

analyses.

The65.

That six-page memorandum

The memo

or

contains

data about

66.

of infrastructure

Capacity” dated July 7, 2023, from“Infrastructureon

City’s consideration

the

very

purported to address

little data about

ability to accommodate

For example, with respect

system “has capacity for growth” but does

Likewise, the memo notes that

limitedwas

sewer, stormwater

existing capacity and does

any

not

and transportation.

provide any calculations

degree of growth.

to the sewer

not

six-page memorandum

of Neighborhood Services.the Director

water,

to a

system, the

provide any data

memo that the current

regarding the degree of growth.

“[t]here are currently no capacity concerns

20

notes

based on system



conditions.” That is in directstatement

Strategy 9.3 that the City needs

currently exceedsline, which

basic physics can be used

infrastructure, but the

the conclusion in the

predict the need

City does not

collector sewer

done

in the City

on

zonedthose
—

any such

havesystems

basedwas

“relatively simple models, coupled with

upgrades” for these components

that the “infrastructure

occur”

density areas

for

that

to haveappear

likely development that could

the lowest

innotes

capacity.”

to

memo

Comprehensive Plan, which

“design and replace the 14" and 15" Streetto

City acknowledges in its memoThe67.

with theconflict

a

of

In addition,simple modeling.

sufficient capacity to handle

of change analysis that consideredrate

R-A, R-B, and R-C ~ and

the

only

of the higher

areas” until

none

density areas.

The RFPAugust 17, 2023.

“[p]rovide an

recreation

not

evaluation

needs.”

commissionCity did notThe68.

for that

howon

The study was

a study with respect

project requires the contractor to, among

changing demographics and City culture

not completed before the City Council

expected to be completed until 2025, long after City Council

69. In addition to the

requirements to accommodate

70. There

71. +Asaresult

failings noted above, the NZO

in density allowedthe increase

is an actual

to “recreational

controversy between the

other things,

will affect future

adopted the NZO and is

adopted the NZO.

is devoid of any parking

by the NZO.

parties concerning the validity of the

NZO.

pursuant to Va. Code

validity of the NZO

of the actual controversy

§ 8.01-184 et seq.,

and whether the NZO

to make a

between the

final and binding determination

is void ab initio.

21

parties, this Court has the power,

as to the



COUNT

NZOTHE FORIS VOID

VIRGINIA

I

FAILURE

CODE

TO COMPLY WITH

§ 15.2-2222.1

incorporate the preceding allegations.72. Residents

73. City Council failed to comply with its obligations under Virginia Code § 15.2-

2222.1(B) and the corresponding Traffic Impact Analysis Regulations set forth in 24VAC30-

155-30.

Virginia Code § 15.2-2222.1(B) “requires localities74. to submit traffic impact

statements along with proposed rezonings that will substantially affect transportation on

controlled highways to VDOT

The NZO

76. City Council

and otherimpact statement

Trafficassociated

77.

a

will75.

for comment.”

failed, however,

statutory

as

to submit to VDOT

state-controlled

the NZO

highways.

along with

required by Virginia Code §15.2-2222.1(B)

a traffic

and the

Impact Analysis Regulations.

failedCity CouncilBecause

proposed rezoning, City Council

void ab initio.

24VAC30-155-20.

substantially affect transportation on

materials,

state-

See Town

acted

of Jonesville,

to abide

outside

by the statutory requirements for adoption of

of the scope

254 Va. at 74

requirements for adoption renders the action

of its authority, rendering the NZO

(stating that

void ab

failure to abide by the

initio).

COUNT I

THE NZO IS VOID FOR FAILURE TO COMPLY WITH VIRGINIA CODE § 15.2-2284

incorporate the preceding allegations.78. Residents

79. *~VirginiaCode § 15.2-2284 provides that:

and districts shall be drawn and applied with reasonableZoning ordinances

consideration the existing use and character of property, the comprehensivefor
plan, the suitability of property for various uses, the trends of growth or change,

22



the current

purposes

and future requirements of the community as to land for various

as determined by population and economic studies and other studies,

of the the

the

forcommunity, requirements airports,transportation requirements
areas and other public services,housing, schools, parks, playgrounds, recreation

the preservation of flood plains, thethe conservation of natural resources,

from failures, theimpounding structureprotection of life and property
of and forestal the conservation of properties andland,preservation agricultural

of the most useand the of land throughouttheir values encouragement appropriate
the locality. (Emphasis added).

requirements based

facilities and

on

to

merely cursorily reviewed

did not consider

NZO and therefore acted

Town of Jonesville, 254 Va. at 74

outside

the action

the scope

void

for the

or

to abidefailed

investigate many of these aspects at all

(stating that failure

ab

by its enabling legislation in enacting the

of its power, rendering the NZO void ab initio. See

by the statutory requirements for

respectfully request that this Court

to abide

initio).

REQUEST

WHEREFORE,

and futurecommunity’s current

other aspects.

City CouncilAsaresult,

adoption renders

the

requirements.

Indeed, City Council

82.

reasonably consider

appropriate studies regarding transportation, schools, recreational

public service

81.

and

failedCity Council80.

FOR RELIEF

Residentsforegoing reasons,

grant and order the following relief:

a. Declare that the NZO

Virginia Code § 15.2-2222.1(B)

b.

factors under

Declare

is void ab initio

and the

that the NZO

for failure to comply with the

applicable Traffic Impact Analysis Regulations;

is void ab initio for failure to reasonably consider

Virginia Code § 15.2-2284.

C. Enjoin the NZO

d. Award such other

from

provisions of

going into effect

and further relief

23

as

because

this Court

it is void ab initio.

deems appropriate.

the



A TRIAL BY JURY IS DEMANDED ON ALL ISSUES SO TRIABLE

Respectfully submitted,

RESIDENTS

By Counsel

Michael

Marc

E. Derdeyn, Esq. (VSB No.: 40240)
A. Peritz, Esq. (VSB No.: 39054)

T. Hart, Esq. (VSB No.: 89651)Ashley
FLORA PETTIT

530 East Main

P.O.

PC

Street

Box 2057

Charlottesville,
Tel: 434-979-1400

Fax: 434-977-5109

Email:

VA 22902

med@fplegal.com
map@fplegal.com
ath@fplegal.com
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OFCERTIFICATE

I hereby certify on

U.S.

this so dayof

and

December, 2024, I served

Mail, first class, postage pre-paid,

Robinson

a copy

Deputy City Attorney (VSB#: 91688)

City Attorney’s Office

Box 911

St., 2°4 Floor

Charlottesville, VA 22902

605 E. Main

Tel: 434-870-3131

Fax: 434-970-3022

hubbardr@charlottesville.gov

D. Scott Foster, Jr., Esq. (WSB#: 87529)

Ryan J. Starks, Esq. (VSB#: 93068)
Gentry Locke

919 E, Main St., Suite

Richmond, VA 23219

Tel: 804-956-2062

Fax: 540-983-9400

1130

sfoster@gentrylocke.com
starks@gentrylocke.com

Gregory J. Haley, Esq. (WSB#: 23971)

Gentry Locke

10 Franklin

Roanoke,

of the

email, to:

J. Hubbard,
Charlottesville

P.O.

SERVICE

Road, SE, Suite 900

VA 24011

Tel: 540-983-9300

Fax: 540-983-9400

haley@gentrylocke.com
Counsel for Defendants

oe
Michael

25

E. Derdeyn

foregoing via



#O-23-168

ORDINANCE

OF THE CHARLOTTESVILLE

A NEWREPEAL AND REORDAIN CHAPTER 34 AND REPEAL

ADOPT A NEW OFFICIALCITY CODE ANDCHARLOTTESVILLE

CITY COUNCIL:

CHAPTER

ZONING

29 OF THE

MAP FOR THE

CITY OF CHARLOTTESVILLE

updated community land use vision to include

more progressive planning and zoning inclusivity of the City while preserving historic features

to improve affordability and livability for alland shepherding of public and private resources

of theresidents and to ensure City; andongoing vitality

WHEREAS, City Council

toWHEREAS, pursuant

process

has committed to

ofthe direction

2020, which resulted

2021. Among other matters,

in January
in November

zoning ordinance

in January 2022; and

City Council, City staff began the Cville Plans Together
in a new Comprehensive Plan adopted by City Council

and workand map,new

an

the

on

recommendedWHEREAS, the City’s consultant

development regulations into a Development
OrdinanceSubdivisionChapter 34 and current

both sets of land use regulations; and

Comprehensive Plan recommended adoption of a

and Zoning Map beganthe new Zoning Ordinance

reorganization of the City’s zoning and

Code to replace the current Zoning Ordinance

29 with a new Chapter 34 containingChapter

WHEREAS, on August 7, 2023, the City Council initiated the proposed City of Charlottesville

to conductDevelopment Code and new Zoning Map and directed the Planning Commission

to the andrecommendationsand Council;Cityprovidepublic hearing

WHEREAS, a public hearing on

by the Planning Commission on

a

proposed Development Code and new Zoning Map was held

September 14, 2023, after providing notice as required by law;

the

and

severaldeliberation overWHEREAS, following conclusion of the public hearing and continued

recommended the proposedwork sessions, on October 18, 2023, the Planning Commission

Development Code

WHEREAS, after

the

work

with certain

Planning Commission;

new

session

Zoning Map with certain

on November

Code and new

revisions to enable

proposed Development
Commission

the

a

and the revisions/changes;

1, 2023, City Council

Zoning Map as

consideration

a

authorized advertisement

recommended by the

of provisions not

of

Planning
recommended by

and

public hearing on the proposed Development

by City Council on December 5, 2023, after providing notice

WHEREAS,

and

Code

as

and Zoning Map was

required by law; and

new held



of theWHEREAS, following conclusion

deliberation

2023, then

2023.

to

requiredwas

to a work

At the

session

from

December

to a work

14, 2023, and then

session, the Council

also held work

to

session

a

determined

additional

December

on December

13,

18,
it needed additional time

meeting
that

that

on

anddeliberate;

hear

its deliberation

of eachconclusion

WHEREAS, City Council

to

on

determinedpublic hearing, City Council

and continued

its staff and

sessions on

and to discussconsultants

November

the

8, 13, 29, and December

proposed CodeDevelopment

4, 2023,
and new

Zoning Map; and

finds thatWHEREAS, City Council

zoning practice require adoption
advertised with additionalcertain

public necessity, convenience, general welfare, and good

proposed Development Code and new Zoning Map as

revisions/changes as described in the attached.

of the

City Council does hereby adopt the

Development Code as new Chapter 34 and new Zoning Map,proposed City of Charlottesville

in Attachmentwith the outlined A, Development Code updates ofrespectively, changes
December 14, 2023, and repeal ofB, Zoning Map Updates of December14, 2023, Attachment

current City Code; andChapter 34 and Chapter 29 of the Charlottesville

NOW, THEREFORE, BE IT ORDAINED

ORDAINEDBE IT FURTHER

Aye
x

Pinkston _x__

Puryear _x_

Wade =
_X_

xX

the

the Charlottesville

foregoing ordinances shall be effective February 19, 2024.

Approved by Council

December
__Payne

Snook

No

that

that

18, 2023

Tira
___

Dthovrag—

Kyna Thomas,
Clerk of Council

MMC



of‘Commonwealth

a Virginia
Hofrichter,

CharlottesvilleFwd: FW:

VDOT approval

end-around:anotherattempts

Robert <robert.hofrichter@vdot.virginia.gov>

new plan requirescomp

1 message

Proctor, Charles

To: "Hofrichter,

Fri, Jan<charles.proctor@vdot.virginia.gov>
<robert.hofrichter@vdot.virginia.gov>

13, 2023 at 2:42

Robert"

Rob,

Here is the response

Forwarded-—-----

from the City Attorney regarding the issues

message
—

Nelson, Sean <sean.nelson@vdot.virginia.gov>
Date: Tue, Dec 13, 2022 at 12:24 PM

newend-around: comp plan requires VDOT approvalattempts anotherSubject: Fwd: FW: Charlottesville
Charles Proctor <charles.proctor@vdot.virginia.gov>Carrie <carrie.shepheard@vdot.virginia.gov>,To: Shepheard,

Ce: Londrey, Stacy <stacy.londrey@vdot.virginia.gov>

From:

FYSA

Sean Nelson, P.E.

Culpeper District Engineer

Virginia Department of Transportation
804-921-5422

yoor

Forwarded

Sean.Nelson@VDOT.Virginia.gov

message

Lisa <robertsonl@charlottesville.gov>Robertson,
Date: Tue, Dec 6, 2022 at 3:33 PM

end-around:attempts anotherSubject: FW: Charlottesville

From:

new comp

sean.nelson@vdot.virginia.gov <sean.nelson@vdot.virginia.gov>
Ce: Sanders, Samuel <sanderss@charlottesville.gov>, Freas, James

plan requires VDOT approval
To:

<freasj@charlottesville.gov>

Mr. Nelson,Dear

thePlan. VDOT reviewedLast Fall, the City completed a lengthy review and update of its 2013 Comprehensive
City Council adopted the updatedapproval letter. The CharlottesvilleTransportation Chapter, and provided the attached

of [anonymous] City residents2021 a numberComprehensive Plan on November 15, 2021. Subsequently, in December

inadequate.filed a lawsuit against the City alleging that the Transportation section, and other provisions of the Plan were

having thepart_on ourtofthosethe dismissalobtainedsuccessfully
or not theAt this time, the only remaining issue in the litigation is whetherletter, attached.evidence of VOOT'sapproval

notice published by the City in the Fall of 2021 was sufficiently detailed.newspaper

TheCityhas portionsofthelawsuitbased,in

15, 2021 Comprehensive Plan—as previously reviewed and approved by VDOT—is
present time, the November

to officialsasto be RE-ENACTED (including VDOT), with only two modifications:publicpreviously presentedproposed

At the

¢ Inclusion of provisions that address manufactured housing as one source of affordable housing, and

PM



« Inclusion of a climate

of these itemsNeither

action

involves any

Plan'splan, as part of the Comp

new, expanded or relocated

environmental component.

roadways.

will be an additional public hearing on the entire plan (November 15, 2021, as amended). In the event that,

following the public hearing, public officials desire to change or amend the previously-approved Transportation Plan (or
Plan (11/15/2021)—the City would certainly refer any such changes to VDOTother provisions of the previously-adopted

for review and comment prior to adopting them, as required by Virginia Code 15.2-2223(B)(4) (‘prior to adoption of the

proposedthereto....”). However, at the present time, none of the amendmentsTransportation Plan, or any amendment

of it.for consideration involve changes to the previously-adopted Transportation Plan, simply a proposed re-enactment

There

Thank

consideration

for the reminderyour teamyou and

requires submission

affect transportation

of a

controlledstateon

will have

under (whichVirginia Code 15.2-2222.1

will substantially*...if the plan or amendment

underbe said that any of the amendments

City of the legal obligationsto the

proposed Comp Plan, or amendment

highways.....")_
thereto,

It cannot

affect.such an

Office of The

lin

Lisa A. Robertson

City Attorney

City of Charlottesville| City Attorney

| robertsonl@charlottesville.govP: 434.970.3131

M:434.987.0009

<sean.nelson@vdot.virginia.gov>From: Nelson, Sean

Sent: Tuesday, December

To: Sanders,

Subject: Fwd:

Samuel

6, 2022 12:15 PM

<sanderss@charlottesville.gov>
attempts anotherCharlottesville end-around:

This email has originated from outsideWARNING:

and know the contentunless you recognize the sender

Sean

CulpeperMm,

MA

Fy

¥

Nelson, PE.

District Engineer

Virginia Department

new

of the

comp plan requires VDOT

organization.
is safe.

°

of Transportation
804-921-5422

Sean.Nelson@VDOT.Virginia.gov

approval

Do not click links or open attachments



Forwarded
-——-—---

message

Shepheard, Carrie <carrie.shepheard@vdot.virginia.gov>
Date: Tue, Dec 6, 2022 at 11:08 AM

newend-around:attempts anotherSubject: Fwd: Charlottesville

From:

| feel like you should be

Forwarded message
--_——--

plan requirescomp VDOT approval

<sean.nelson@vdot.virginia.gov>NelsonTo: Sean

of this.aware

<robert.hofrichter@vdot.virginia.gov>Hofrichter, Robert

Date: Tue, Dec 6, 2022 at 11:00 AM

newend-around: comp plan requires VDOT approvalattempts anotherSubject: Fwd: Charlottesville

D. <CLantz@oag.state.va.us>To: Lantz, Chandra

olr13131Proctor Charles <charles.practor@vdot.CC: Carrie Shepheard <carrie.shepheard@vaot.virginia.gov>,
John Wilson<marshall.barron@vdot.virginia.gov>,virginia.gov>, Barron Languin hed48002

From:

<john.c.wilson@vdot.virginia.
Fiol

gov>, Huckabee-Mayfield Jorg twg16167 <jorg.huckabee-mayfield@vdot.virginia.gov>, Marsha

<marsha.fiol@vdot.virginia.gov>, Jo Maxwell <joanne.maxwell@vdot.virginia.gov>

Chandra,

| hope you are having a good week.

this moming. Essentially, the request is fer VDOT to notify the City of

A of 15.2-with subsectionplan change to VDOT for review in conformance

beSince action was again(and may2222.1 of the Code of Virginia and 24VAC30-155-30 Regulatians). legal(TIA

involved), | ask you to review and provide guidance with regard to my response.

andthe following emailI received

that they mustCharlottesville

lintended

its attachments

submit a comp

to

Ms. Whittle4. email that VDOT will contact the City of Charlottesville City staffto remind of the of Code and

in Charlottesville; and

requirements

regulation;

2. forward this to the

3. ask the District

regards to

if you have

to contact

changes

any

Culpeper District, which

the

is the

City with a reminder

plans.

point for VDOTusual contact

of the requirements in Section

with the planners

15.2-2222.1 and 24VAC30-155 with

in comprehensive

guidance relative to these proposed steps, | would appreciate hearing from you by December 9.

Thanks.

Rob

RobertW.Hofrichter | Director, Office of Land Use | Virginia Department of Transportation | 804.786.0780 { Robert,Hofrichter@VDOT.Virginia.gov



Forwarded-—---—--

From:

---------

message

<msw828@gmail.com>WhittleSummersMary

Tue, Dec 6, 2022

Subject: Charlottesville

at 10:27 AM

attempts another

Date:

end-around: new comp plan requires VDOT approval
To: <Robert.Hofrichter@vdot.virginia.gov>
Ce: <med@fplegal.com>

Dear Mr. Hofrichter,

On May 16 of this year,

code violations

had

offices to discuss the numerouswith you at VDOT’s Richmond

with Charlottesville’sassociated Comprehensive Plan, which the City’s Council

on Nov. 15, 2021. (You may recall that the meeting was also attended by Vectreapproved
Corporation’s David

I met

Skiles and another Charlottesville resident.)

of the City's clear and numerousDuring our meeting, I provided abundant documentation

with the statutory requirements of § 15.2-failures to comply both substantively and procedurally
I also expressed concernand § 24VAC30-155-30B.2222.1, §15.2-2223B, § 24VAC30-155-30A,

of its land use plans from VDOT, as well as about theabout the City’s apparent concealment

theevident risks to the City posed by noncompliant plans.

At the conclusion of our impossible for VDOT toyou pointed out that it was

if the City hadit applied to the Nov. 15 Comprehensive Plan, even

conversation,

revoke its approval letter as

failed to comply with statutory engaged in outright
that if the Comprehensive Plan weredeception. Importantly, however, you further commented

or if aor amended such that it had to be repassed,revoked zoning code relying upon the Plan

was formally proposed, then VDOT could require a new submission that adhered to the relevant

statutory requirements.

disclosure requirements, and even if it had

As it happens, the Plan has indeed faced a legal challenge (Doe v. Cin: of Charlottesville), and

other thanthe City has accepted that the Nov. 15 Plan is legally deficient (albeit for reasons

given above). As a result, the City has given notice of a public hearing and vote on

a new plan next Tuesday, Dec. 13. The new plan is essentially a lightly amended version of the

onedeficient passed last year, but is nonetheless a new plan. As such, under § 24VAC30-155-

least 100 days prior to final action by the locality.” Thatto you “...at30A, it should be submitted

is, the City is about to vote, once again, on a noncompliant plan.

those I’ve

writing not simply to inform you of this additional

urge you to notify the City that any plan not submitted

will be noncompliant with state law.

I am instance

fo VDOT

of noncompliance, but also to

at least 100 days before passage



appended the city’s Notice of Hearing to this email, along with the compelling and

I presented to you in May. Given that the City’s hearing and voteinformative set of documents

will take place within a week, J am copying Michael Derdeyn of the law firm Flora Petit on this

email. Mr. Derdeyn is counsel to the litigants in Doe v. Charlottesville City Council. He has been

made aware of this letter, which relates to portions of his pleadings in that case.

I have

Derdeyn and I would be pleased to discuss this with you or others at VDOT this week, either

by phone or in your offices. We appreciate that this is short notice for you, but it would be

if the City managed, once again, to rush the passage of another plan thatextremely unfortunate

and procedural noncompliance with VDOT’sremains in both substantive statutory requirements,

Mr.

and that

Thank

so

you

Charlottesville’sprofoundly threatens

for your attention to this

future.

consequential matter.

Sincerely,

Mary Whittle

(434) 825-3294

Shepheard, P.E.

Engineer / Chariottesville

Virginia Department of Transportation

Carrie

Resident

NDOT | 434-422-9779

Carrie.Shepheard@VDOT.Virginia.gov

Charles

[»:
Proctor

Manager / Culpeper District

Virginia Department of Transportation

Planning

O 540-829-7558 M 540-421-5514

charles.proctor@VDOT.Virginia.gov

q
VDOT

464K
Approval Letter.pdf


